
IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE

Assigned on Briefs May 27, 2026

JAMES PAUL BURKHART V. KATHRYN JEAN BURKHART

Appeal from the Circuit Court for Sumner County
No. 2022-CV-960      Robert E. Lee Davies, Judge

No. M2026-00797-COA-T10B-CV

This is an accelerated interlocutory appeal as of right.  The petitioner seeks review of the 
trial court’s denial of his motion for recusal. Discerning no error upon our review of the 
petition for recusal appeal, we affirm. 
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OPINION

I. BACKGROUND

The underlying litigation between appellant James Paul Burkhart (“Father”) and 
appellee Kathryn Jean Burkhart (“Mother”) involves post-divorce issues, including 
modification of a permanent parenting plan. Father filed a motion to recuse the trial judge 
on May 6, 2026, and now appeals from the trial court’s denial of that motion.  The trial 
court denied the motion by order entered May 11, 2026.  

In his operative amended petition for recusal appeal, Father details that there was a 
trial on modification of the parenting plan held April 28 and 29, 2026. Several witnesses, 
including Father, testified.  In his motion to recuse Judge Davies, Father affirmed that “all 
issues” in that motion “pertain to those two days of trial.” Specifically, Father alleged that 
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Judge Davies “did not uphold Tennessee law” and “did not observe Father’s 
constitutionally protected right of due process” by allowing Mother to submit a proposed 
parenting plan at the end of trial.  Father further alleged that Judge Davies “failed to 
consider the 16 relevant [best interest] factors required by [Tennessee Code Annotated 
section] 36-6-106” and “a limiting factor” in section 36-6-405; failed to consider the best 
interests of the children and placed them “into premature adulthood” by crediting their 
statements that they did not want to see Father; erred by making an evidentiary ruling about 
unpaid medical bills; and unlawfully exerted force on Father by reserving $20,000 of 
attorney fees from Mother’s first attorney.

In the order on Father’s motion to recuse, the trial court noted, “[t]he plethora of 
complaints set forth in the motion address the rulings of the Court during trial, and its final 
ruling, [] which [Father] contends demonstrate bias by the Court, which denied him due 
process.”  The court reasoned that its rulings “were based upon the proof that it heard at 
the trial,” including the children’s testimony about Father’s conduct and certain past events.  
The trial court also noted that there would be a review in November 2026 to ascertain 
whether certain family goals were being met “so that the Court could then fashion a 
parenting plan which would allow [Father] to have unsupervised, overnight visitation.”  
The trial court concluded that Father’s recusal motion was not the appropriate means to 
challenge rulings based upon the court’s interpretation of the facts and the law.  In denying 
the motion, the trial court found that the motion did not present anything that would cause 
a person of ordinary prudence in the court’s position to find a reasonable basis for 
questioning the court’s impartiality. 

II. DISCUSSION

We have reviewed Father’s amended Rule 10B petition and its supporting
documents filed June 2, 2026. Upon review, we have determined that an answer, additional 
briefing, and oral argument are unnecessary to our disposition because the record provided 
by Father does not demonstrate error by Judge Davies as to the denial of Father’s motion 
for recusal.  As such, we have elected to act summarily on this appeal in accordance with 
sections 2.05 and 2.06 of Rule 10B.  See Tenn. Sup. Ct. R. 10B, § 2.05 (“If the appellate 
court, based upon its review of the petition for recusal appeal and supporting documents, 
determines that no answer from the other parties is needed, the court may act summarily 
on the appeal.  Otherwise, the appellate court shall order that an answer to the petition be 
filed by the other parties.  The court, in its discretion, also may order further briefing by 
the parties within the time period set by the court.”); § 2.06 (“An accelerated interlocutory 
appeal shall be decided by the appellate court on an expedited basis.  The appellate court’s 
decision, in the court’s discretion, may be made without oral argument.”).
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Without question, “[t]he right to a fair trial before an impartial tribunal is a 
fundamental constitutional right.”  Bean v. Bailey, 280 S.W.3d 798, 803 (Tenn. 2009) 
(quoting State v. Austin, 87 S.W.3d 447, 470 (Tenn. 2002), abrogated on other grounds by
State v. Miller, 638 S.W.3d 136 (Tenn. 2021)); see also Tenn. Const. Art. VI, § 11.  Rule 
2.11(A) of the Code of Judicial Conduct as set forth in Rule 10 of the Rules of the Supreme 
Court of Tennessee requires a judge to recuse himself or herself “in any proceeding in 
which the judge’s impartiality might reasonably be questioned.”  See also Smith v. State, 
357 S.W.3d 322, 341 (Tenn. 2011) (Recusal is required, even if a judge subjectively 
believes he or she can be fair and impartial, whenever “‘the judge’s impartiality might be 
reasonably questioned because the appearance of bias is as injurious to the integrity of the 
judicial system as actual bias.’” (quoting Bean, 280 S.W.3d at 805)).  “A motion to recuse 
should be granted when judges have any doubt about their ability to preside impartially in 
a case or when ‘a person of ordinary prudence in the judge’s position, knowing all of the 
facts known to the judge, would find a reasonable basis for questioning the judge’s 
impartiality.’” Boren v. Hill Boren, PC, 557 S.W.3d 542, 548 (Tenn. Ct. App. 2017) 
(quoting Davis v. Liberty Mut. Ins. Co., 38 S.W.3d 560, 564 (Tenn. 2001)).

The terms “bias” and “prejudice” generally “refer to a state of mind or attitude that 
works to predispose a judge for or against a party.”  Alley v. State, 882 S.W.2d 810, 821 
(Tenn. Crim. App. 1994).  However, “[n]ot every bias, partiality, or prejudice merits 
recusal.”  Id. “Adverse rulings by a trial court are not usually sufficient grounds to establish 
bias.”  Id.  In fact, “[r]ulings of a trial judge, even if erroneous, numerous and continuous, 
do not, without more, justify disqualification.”  Id. “To disqualify, prejudice must be of a 
personal character, directed at the litigant, ‘must stem from an extrajudicial source and 
result in an opinion on the merits on some basis other than what the judge learned from . . 
. participation in the case.’”  Id.  In other words, “if the bias is alleged to stem from events 
occurring in the course of the litigation of the case, the party seeking recusal has a greater 
burden to show bias that would require recusal, i.e., that the bias is so pervasive that it is 
sufficient to deny the litigant a fair trial.”  McKenzie v. McKenzie, No. M2014-00010-
COA-T10B-CV, 2014 WL 575908, *3 (Tenn. Ct. App. Feb. 11, 2014).  

We review a trial court’s ruling on a motion for recusal de novo.  Tenn. Sup. Ct. R. 
10B § 2.01.  “The party seeking recusal bears the burden of proof.”  Williams ex rel. Rezba 
v. HealthSouth Rehab. Hosp. N., No. W2015-00639-COA-T10B-CV, 2015 WL 2258172, 
at *5 (Tenn. Ct. App. May 8, 2015).  We will not consider additional allegations of bias 
raised on appeal when not included in the initial motion for recusal filed in the trial court. 
See Malone v. Malone, No. W2023-00843-COA-T10B-CV, 2023 WL 8457951, at *14
(Tenn. Ct. App. Dec. 6, 2023); McKenzie, 2014 WL 575908, at *6 n.3.  
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In his amended petition, Father reasserts the arguments made in his motion to 
recuse.  These arguments wholly relate to the merits of the trial court’s evidentiary rulings, 
weight assigned the statutory best interest factors, and final decision during the trial held 
to modify the parenting plan.  Consideration of the correctness of those decisions is outside 
the scope of this accelerated interlocutory recusal appeal. See Duke v. Duke, 398 S.W.3d 
665, 668 (Tenn. Ct. App. 2012) (“In a Tennessee Supreme Court Rule 10B appeal, the only 
order we may review is the trial court's order that denies a motion to recuse. Pursuant to 
the rule, we may not review the correctness or merits of the trial court's other rulings[.]”).

Father also contends that the totality of the allegedly erroneous rulings by the trial 
court would lead a person to question the judge’s impartiality.  To the extent that Father 
asserts that these allegedly erroneous rulings are proof of a bias against him, they are simply 
not sufficient to show a bias necessitating disqualification. “Consistent adverse rulings 
may lead a party to wish for another trial judge, but they do not provide a basis for requiring 
the trial judge’s recusal from the case.” In re Samuel P., No. W2016-01592-COA-T10B-
CV, 2016 WL 4547543, at *2 (Tenn. Ct. App. Aug. 31, 2016) (citing Runyon v. Runyon, 
No. W2013-02651-COA-T10B, 2014 WL 1285729, at *10 (Tenn. Ct. App. Mar. 31, 
2014)).

Furthermore, a judge making a purported mistake, such as overruling Father’s 
objection to an allegedly unpled issue about medical bills, does not equate to bias or lack 
of impartiality. Again, “[r]ulings of a trial judge, even if erroneous, numerous and 
continuous, do not, without more, justify disqualification.” Duke, 398 S.W.3d at 671
(quoting Alley, 882 S.W.2d at 821). 

Upon review of the petition for recusal appeal and all supporting exhibits, we find 
no basis upon which to conclude that a person of ordinary prudence in the trial judge’s
position, knowing all of the facts known to him, would find a reasonable basis for 
questioning the trial judge’s impartiality. See Davis, 38 S.W.3d at 564; Tenn. Sup. Ct. R. 
10, RJC 2.11(A).  With the foregoing considerations in mind, we affirm the May 11, 2026,
order denying Father’s motion for recusal. 

III. CONCLUSION

We affirm the trial court’s May 11, 2026, order. The case is remanded for further 
proceedings as necessary and consistent with this opinion.  Costs of the appeal are taxed to 
the appellant, James Paul Burkhart. 

s/ John W. McClarty                      
JOHN W. MCCLARTY, JUDGE
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